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AMENDED AND RESTATED
DECLARATION
OF

THE PROSPECT PLAZA CONDOMINIUMS

THIS AMENDED AND RESTATED DECLARATION is made on the date hereinafter set
forth, by Prospect Partners LLC, a Colorado limited liability company, formerly known as Prospect
Partners Ltd., a Colorado limited partnership, with an address of P.O. Box 3090, Telluride, Colorado
81435 (“Declarant™).

RECITALS:

WHEREAS, Declarant is the owner of certain real estate in San Miguel County, State of
Colorado, which is more particularly described as set forth in Exhibit A attached hereto and by
reference made a part hereof: and '

WHEREAS, Declarant has created a common interest community on the real estate described
in Exhibit A, the name of which community is the Prospect Plaza Condominiums, in which portions
of the real estate described in Exhibit A have been designated for separate ownership and uses of
either a residential or commercial nature, and in which portions of the real estate described in Exhibit
B will be owned in undivided percentage interests and will be made available for use by the owners
of the separate ownership portions; and

WHEREAS, Declarant has caused The Prospect Plaza Condominium Association, Inc, a
Colorado nonprofit corporation (the “Association™), to be incorporated under the laws of the State
of Colorado, for the purpose of exercising the functions as herein set forth; and

WHEREAS, the Declarant executed and recorded the Declaration for Prospect Plaza **
Condominiums in Book 551 at Page 335 of the records of the San Miguel County Clerk and
Recorder the “San Miguel County Records;” and

WHEREAS, Declarant has executed and recorded two Supplements to the Declaration in the
San Miguel County Records; and

WHEREAS, Article Nine of the Declaration provides for including additional real property
in Prospect Plaza Condominiums and subjecting the additional real property to the benefits and
burdens contained in the Declaration; and '

WHEREAS, Declarant d’ésires to subject certain additional property to the Declaration, and
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Declarant desires to entirely restate the Declaration.

NOW THEREFORE, the undersigned Declarant does hereby publish and declare that all of
the property described as the Prospect Plaza Condominiums, as more specifically described in Exhibit
A attached hereto and incorporated herein by reference, are held and shall be held, conveyed, granted,
hypothecated, encumbered, leased, rented, used, occupied and improved, subject to the following
terms, covenants, uses, conditions, definitions easements, limitations, liens, assessments, privileges,
rights, powers of attorney, obligations, reservations and restrictions and shall be deemed to run with
the land and shall be a burden and a benefit to owners, and all signatories hereto, their successors,
grantees and assigns, and to any person acquiring any interest in the property and the improvements
thereon, their grantees, successors, heirs, executors, administrators, devisees and assigns, all of which
are hereby subjected to the Declaration.

ARy
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ARTICLE 1
SUBMISSION/DEFINED TERMS

Section 1.01 Submission of Real Estate. The Declarant hereby submits the real estate
described in Exhibit A, together with all easements, rights, and appurtenances thereto and the
buildings and improvements erected or to be erected thereon (collectively, the “real estate”) to the
provisions of the Colorado Common Interest Ownership Act, CR.S. §§38-33.3-101 ef seq., as it may
be amended from time to time (the “Act™) and to the terms and conditions of this Declaration. In the
event the Act is repealed, the Act on the effective date of this Declaration shall remain applicable.
Further, Declarant hereby declares that all of the real estate described in Exhibit A, and as added by
expansion, shall be held or sold, and conveyed subject to the following easements, restrictions,
covenants, and conditions which are for the purpose of protecting the value and desirability of, and
which shall run with, the real estate and be binding on all parties having any right, title or interest in
the real estate or any part thereof, their heirs, legal representatives, successors, and assigns and shall
inure to the benefit of each Unit Owner thereof. For purposes of the Act, the Common Interest
Community shall be a Condominium,

This Amended and Restated Declaration supersedes all previously recorded declarations,
amendments and supplements relating to Prospect Plaza Condominiums.

Section 1.02 Defined Terms. Each capitalized - term in this Declaration or in the
Condominium Map shall have the meaning specified or used in the Act, unless otherwise defined in
this Declaration. :

(a) Commercial Unit means any one of the Units designated now or hereafter as
Commercial on the Condominium Map, subject to Declarant’s or the successor to the Declarant’s
right to redesignate the type of use allowed. Units which are designated as Commercial shall be
limited to uses of only a professional commercial nature including but not limited to professional
offices, and to the extent permitted by local zoning.

(b) Common Elements means the real estate within this Common Interest Community
owned by the Unit Owners in undivided percentage interests, other than a Unit; which real estate shall
be designated on the Condominium Map as Common Elements and as set forth in Exhibit B. -

(¢)  Common Expense Assessments shall include, in supplementation to the definition of
Common Expense Assessments included in the Act, late charges, attorneys’ fees, fines and interest
charged by the Association.

(d) Condominium Map means the condominium map for the Prospect Plaza
Condominiums recorded in the San Miguel County records, Colorado, in Plat Book 1 at Page 1904,
as supplemented by the First Supplement Condominium Map for Prospect Plaza Condominiums,
recorded in the San Miguel County Records in Plat Book _ at Page __ , and the Second
Supplement to the Condominium Map for Prospect Plaza Condominiums, recorded in the San Miguel

7



34/839 07.14-1999, 10:10 AM Page 8 of 42
Gay Cappis Clerk-Recorder San Miguel Cnty Co

*

County Records in Plat Book __atPage .

(¢)  Design Review Committee means the three (3) member committee created by the
Declarant for the purpose of establishing architectural controls over the Common Interest Community
to insure the proper use and appropriate development and improvement of the Common Interest
Community so as to provide for harmonious development and improvement of the Common Interest
Community.

() General Development Plan means that document setting forth land uses and
development standards for the Common Interest Community, if any, and providing regulations for
uses permitted therein, as the same may be amended from time to time.

(2)  Improvements means structures and landscaping installed within or upon a Unit.

(h)  Limited Common_Elements means those portions of the Common Elements,
designated by Declarant for the exclusive use of one or more but fewer than all of the Units as set
forth on the Condominium Map.

@) Person With a Disability means and includes any person with a “handicap,” as defined
under the Federal Fair Housing Act and/or the Americans with Disabilities Act, and the regulations
adopted by the federal government in connection therewith, as such statutes and regulations each may
be amended from time to time.

() Residential Units means any of the Units designated by Declarant as such on the
Condominium Map, subject to Declarant’s right to re-designate the type of use allowed.

(k)  Unit means a physical portion of the Common Interest Community, designated for
separate ownership, shown as a Unit on the recorded Condominium Map, and the boundaries of
which are defined in Article 4 of this Declaration.

) Unit Owner means the Declarant or any other person who owns a Unit.
ARTICLE 2
NAMES/DESCRIPTION OF REAL ESTATE
Section 2.01 Name and Type. (a) Common Interest Community. The type of Common
Interest Community is a Condominium. The name of the Common Interest Community is “The

Prospect Plaza Condominiums.”

(b)  Association. The name of the Association is “The Prospect Plaza Condominium
Association, Inc.”

Section 2.02 Real Estate. The Common Interest Community is located in San Miguel

8
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County, State of Colorado. The real estate of the Common Interest Community is described in
Exhibit A.

Section 2.03 Recording Data. All easements and licenses to which the Common Interest
Community is presently subject are recited in Exhibit A or set forth on the recorded Condominium
Map. In addition, the Common Interest Community may be subject to other easements or licenses
granted by the Declarant pursuant to this Declaration, or granted by authority reserved in any
recorded document.

Section 2.04 Utility Easements. Easements for utilities over and across the Common
Elements shall be those shown upon the recorded Condominium Map, and such other easements as
may be established pursuant to the provisions of this Declaration, or granted by authority reserved
in any recorded document.

Section 2,05 Easements for the Board of Directors. Each Unit shall be subject to an
easement in favor of the Board of Directors (including its agents, employees and contractors) to
perform its obligations pursuant to this Declaration.

Section 2.06 Association’s Right to Use Common Elements. The Association shall have
a nonexclusive easement to make such use of the Common Elements as may be necessary or
appropriate to perform the duties and functions which it is obhgated or permitted to perform pursuant
to this Declaration. :

Section 2.07 Emergency Easements. A nonexclusive easement for ingress and egress is
hereby granted to all police, sheriff, fire protection, ambulance, and other similar emergency agencies
or persons, now or hereafter servicing the Common Interest Community, to enter upon any part of
the Common Interest Community in the performance of their duties.

ARTICLE 3
THE ASSOCIATION

Section 3.01 General Purposes and Powers. The Association, through its Board of
Directors, shall perform functions and manage the Common Interest Community as provided in this™"
Declaration so as to further the interests of the residents, occupants, tenants and guests of the
Common Interest Community and members of the Association. Any purchaser of a Unit shall be
deemed to have assented to, ratified and approved such designation and management. The
Association shall have all power necessary or desirable to effectuate such purposes.

Section 3.02 Authority. The business affairs of the Common Interest Community shall be
managed by the Association. The Association shall be governed by its Bylaws, as amended from time
to time. The Board of Directors of the Association (“Board”), may, by written resolution delegate
authority to a manager or managing agent for the Association, provided no such delegation shall
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relieve the Board of final responsibility.
Section 3.03 Specific Powers.

(a) The Association shall have the powers, authority and duties as follows and as
necessary and proper to manage the business and affairs of the Common Interest Community.

(b) The Association shall have all of the powers, authority and duties permitted or set
forth in the Act.

(c) The Association shall be responsible for the maintenance, repair and improvements
of the Common Elernents of the entire Common Interest Community. The Association shall have an
easement through, into, over, under and across any and all units to the extent necessary to fulfill its
duty under this section.

(d) The Association shall have the power to assign its right to future income, including
the right to assign its right to receive Common Expense Assessments, but only upon the affirmative
vote of the Unit Owners of Units to which at least fifty-one percent (51%) of the votes in the
Association are allocated at 2 meeting called for that purpose.

Section 3.04 Membership. Every person who is a record Unit Owner of a fee interest in
any Unit which is subject to this Declaration shall be a member of the Association, including contract
sellers. Membership shall be appurtenant to and may not be separated from ownership of any Unit.

Ownership of such Unit shall be the sole qualification for such membership. Where more than one
person holds an interest in any Unit, all such persons shall be members.

Section 3.05 Board of Directors. The affairs of the Common Interest Community and the
Association shall be governed by a Board of Directors which, until the termination of the period of
Declarant Control, shall consist of four persons, and following such date shall consist of four persons,
the majority of whom, excepting the Members of the Board appointed by the Declarant, shall be Unit
Owners. There shall be one class of Members of the Board of Directors (“Board Members™). Each
Board Member shall have one (1) vote.

Section 3.06 Association Agreements. Any agreement for professional management of the
Common Interest Community or any contract providing for services of the Declarant, may not exceed
one year. Any such agreement must provide for termination by either party without cause and without
payment of a termination fee or penalty upon thirty days’ written notice; provided, however, the
Association shall not be bound either directly or indirectly to contracts or leases (including
management contracts) entered into during the Declarant Control Period unless the Association is
provided with a right of termination of any such contract or lease without cause, which is exercisable
without penalty at any time after the Turnover Date (as defined below) upon not more than thirty
days’ notice to the other party thereto.

10
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Section 3.07 Declarant Control.

(a) The Declarant shall have the reserved power, pursuant to the Act, to appoint and
remove officers and Board Members. This power of Declarant (the period of Declarant Control)
terminates no later than the earlier of. () sixty days after conveyance of seventy-five percent (75%)
of all Units in the ordinary course of business to Unit Owners other than the Declarant; (i) two years
after the last conveyance of a Unit by the Declarant in the ordinary course of business to a Unit
Owner other than Declarant; (iii) two years after the right to add new Units was last exercised; or (iv)
five years after the first Unit is conveyed to a Unit Owner other than the Declarant (“Turnover
Date”).

(b)  During the period of Declarant Control, the Declarant’s Control shall be subject to
the following limitations:

) Not later than sixty (60) days after conveyance of fifty percent (50%) of the
Units that may be created to Unit Owners other than the Declarant, not less than twenty-five percent
(25%) of the Board Members must be elected by Unit Owners other than the Declarant.

(c) The Declarant may voluntarily surrender the right to appoint and remove officers and .
Board Members before termination of the périod of Declarant Control, but, in that event, the
Declarant may require, for the duration of the period of Declarant Contro, that specified actions of
the Association or Board, as described in a recorded instrument executed by the. Declarant be.
. approved by the Declarant before they become effectxve

Section 3.08 Indemnification. To the full extent permitted by law, each officer, director
and Board Member of the Association shall be and hereby is indemnified by the Unit Owners and the
Association against all expenses and liabilities including attorneys’ fees, reasonably incurred by or
imposed upon them in any proceeding to which they may be a party, or in which they may become
involved, by reason of being or having been an officer, director or Board Member of the Association,
or any settlements thereof, whether or not they are an officer or director of the Association at the
time such expenses are incurred; except in such cases wherein such officer or director is adjudged
guilty of willful misfeasance or malfeasance in the performance of his duties; provided that in the
event of a settlement the indemnification shall apply only when the Board approves such settlement
and reimbursement as being for the best interest of the Association.

.

ARTICLE 4

UNITS, COMMON ELEMENTS AND
LIMITED COMMON ELEMENTS

Section 4.01 Number of Units.

(a) The current number of Units in the Common Interest Community is 15, of which
currently 7 are Residential Units and 8 are Commercial Units. Declarant reserves the right, for itself

11
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and for its successors and assigns, as more fully set forth in Article 9 of this Declaration, and subject
to the requirements of applicable zoning ordinances and regulations, to re-designate Units as
Commercial or Residential. In the event Declarant or a successor to Declarant exercises this reserved
right to re-designate a Unit, that party shall cause a supplement to this Declaration to be recorded
reflecting such redesignation.

(b} The Declarant reserves the right to create and add up to the maximum number of Units
allowed by any governmental entity having jurisdiction, pursuant to any development plan for the
Property.

Section 4.02 Estates of a Unit Owner. Each Unit Owner shall own his Unit in fee simple
absolute and appurtenant to each Unit shall be an undivided fractional fee simple interest in the
Common Elements, as set forth on Exhibit C. The fractional interest in the Common Elements
appurtenant to each Unit has been determined by the ratio the square footage of each unit bears to
the total amount of square footage of all the Units, including a pro rata share of the Limited Common
Elements appurtenant to each such Unit.

Section 4.03 Identification of Units/Unit Descriptions. The identification number of each
Unit is shown on the Condominium Map and Exhibit C of this Declaration. Every contract for sale,
deed, lease, Security Interest, will or other legal instrument shall legally describe a Unit by its
identifying Unit number followed by the words:

“The Prospect Plaza Condominiums, in accordance with the recorded
Declaration and Condominium Map, San Miguel County, Colorado.”

Such description shall be construed to describe the Unit, together with the appurtenant undivided
interest in the common elements, and to incorporate all the rights incident to ownership of a
condominium unit and all the limitations on such ownership as described in the Declaration. The
reference to the Declaration and Condominium Map in any instrument shall be deemed to include any
supplement(s) or amendment(s) to the Declaration or Condominium Map, without specific references
thereto.

Section 4.04 Unit Boundaries. Unit Owners are responsible for the maintenance, repair and

- replacement of the properties located within their Unit boundaries, except as provided in this="

Declaration. The following are designated as boundaries of each Unit, as defined below and as
depicted on the Condominium Map:

(a)  Upper Boundaries. The horizontal plane of the unfinished lower surface of the
suspended ceilings, extended to an intersection with the vertical perimeter boundaries. Space above
suspended ceilings, to which access is needed for repair and maintenance of the Units and Common
Elements above the Unit is a Limited Common Element to the Unit.

(b)  Lower Boundaries. The horizontal plane of the undecorated or unfinished upper
surfaces of the floors, extended to an intersection with the vertical perimeter boundaries.

12
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()  Vertical Perimeter Boundaries. The planes defined by the center plane between the
surfaces of the studs and framing, or the surfaces of the walls, if not built with studs and framing, of
all perimeter walls between adjoining Units, including perimeter walls of areas depicted on the plat
as a deck or patio area of a Unit, the unfinished inner surfaces of poured concrete or other exterior
walls, the outside unfinished surfaces of corridor walls, the exterior unfinished surface of corridor
doors to Common Elements, the interior surface of closed exterior windows and doors and the
vertical planes indicated by lines in common corridors as shown on the Condominium Map.

(d)  Inclusions.  Each Unit includes the spaces and improvements lying within the
boundaries described above, including decks or patio areas to Units, as depicted on the Condominium
Map. Each Unit also includes the spaces and improvements within the spaces containing water
heating facilities, all electrical switches, wiring, pipes, ducts, conduits, smoke detector or security
systems and communications, television, telephone and electrical receptacles and boxes serving that
Unit exclusively, the surface of these items being the boundaries of that Unit, whether or not the
spaces are contiguous.

(¢)  Exclusions.  Except when specifically included by other portions or this Declaration
or by the Condominium Map, the following are excluded from each Unit; the spaces and
improvements lying outside the boundaries described above, air conditioners and heating systems,
thresholds, exterior lighting and all chutes, pipes, flues, ducts, wires, conduits, skylights and other
facilities running through or within any interior wall or partition for the purpose of furnishing utlhty
and other service to other Units and the Common Elements.

® Noncontiguous Portions. Certain Units may include special portions or pieces of
equipment, such as air conditioning compressors, meter boxes, utility connection structures, air or
gas pump and storage facilities and storage portions, which are situated in buildings or structures that
are detached from the Unit. Such special equipment or storage portions are a part of the Unit,
notwithstanding their non-contiguity with the principal portions.

Section 4.05 Common Elements and Limited Common Elements.

(a) The real estate described in Exhibit B are Common Elements. Portions of the Common
Elements may be designated as Limited Common Elements, and portions of Units may become
Common Elements or Limited Common Elements. : -

(b)  The Declarant reserves, through ten (10) years after the recording of this Declaration
or such maximum period of time allowed by law, but not to exceed twenty (20) years, whichever
period of time is greater, the right to allocate areas as Common Elements, and further, to allocate
areas which constitute a part of the Common Elements as Limited Common Elements for the
exclusive use of the owners of Units to which those specified areas shall become appurtenant. The
Declarant may allocate or assign Common Elements or Limited Common Element areas (i) by making
such an allocation in a recorded instrument, or (ii) in the deed to the Unit to which such Limited
Common Element shall be appurtenant, or (iii) by recording an appropriate amendment or supplement
to this Declaration, (iv) by recording a supplement to the plat, or (v) by recording the allocation or

13
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assignment in the minutes or records of the Association. Such allocations by the Declarant may be
made as a matter of reserved right by the Declarant and may be made to Units owned by the
Declarant.

Section 4.06 Unit Owners’ Easements of Enjoyment. Every Unit Owner shall have a right
and easement of enjoyment in and to any Common Elements and such easement shall be appurtenant
to and shall pass with the title to every Unit, subject to the following provisions:

(a) The right of the Association to promulgate and publish rules and regulations with
which all Unit Owners and their guests shall strictly comply.

(b)  The right of the Association to suspend the voting rights and rights to use the
Common Element by a Unit Owner for any period during which any assessment against his Unit
remains unpaid; and for a period not to exceed 60 days for any infraction of its published rules and
regulations.

(c) The right, power and authority of the Association to grant any easement, right-of-way,
license, lease, dedication, transfer or conveyance or grant of any similar interest affecting the
Common Elements, to the extent permitted by the Act, if the grant is approved by the affirmative vote
of Unit Owners having sixty-seven percent (67%) of the votes appurtenant to ali Units, and consented
to, in writing, by the holders of first lien Security Interests in the Units whose Unit Owners vote
affirmatively; provided, further, that if the grant affects any Limited Common Element, such grant
shall also require the express written consent of all Unit Owners having the right to use such Limited
Common Element and of all holders of first lien Security Interest in the Units to which such Limited
Common Element is appurtenant; provided, further that the granting of easements for public utilities
or for other public purposes consistent with the intended use of such Common Elements shall not be
deemed a transfer within the meaning of this clause. Any easement, right-of-way, license or similar
interest granted by the Association pursuant to this Section shall state that the grant was approved
(a) by Unit Owners having at least sixty-seven percent (67%) of the votes, and by the corresponding
holders of first lien Security Interests, (b) if appropriate, by all Unit Owners having the right to use
any Limited Common Element affected by the grant, and by the corresponding holder of first lien
Security Interests. Such grant procedure may be used for the purpose {but not limited to such
purpose) of permitting reasonable modification of the Common Elements to be made by or at the

request of, and at the expense of, a Unit Owner, if such modifications are necessary under the Federal™"

Fair Housing Act or the Americans with Disabilities Act (as heretofore and hereafter amended) or
otherwise appropriate to afford to one or more Persons With a Disability, residing at or intending to
reside at the Unit, the full enjoyment of such Unit, the Limited Common Elements appurtenant to
such Unit and/or the Common Elements.

(d) The right of the Association to close or limit the use of the Common Elements,
Limited Common Elements while maintaining, repairing and making replacements in the Common
Elements, Limited Common Elements and Units.

(e) The Development and Special Declarant Rights of the Declarant reserved in this

14
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Declaration.

Section 4.07 Delegation of Use. Any Unit Owner may delegate his right of enjoyment to
the Common Elements and facilities to the members of his family, his tenants, guests, or contract
purchasers who reside at his or her Unit.

Section 4.08 Title to the Common Elements. Subject to the covenants, conditions, and
restrictions contained in this Declaration, each Unit Owner shall have an undivided ownership in the
Common Elements and shall have the nonexclusive right to use and enjoy the Common Elements,
Title to the Common Elements to be conveyed is subject to the reserved Development Rights, Special
Declarant Rights and other rights reserved to the Declarant, and/or its assigns in this Declaration.

Section 4.09 Declarant’s Right to Convey or Iease Parking Space and/or Storage Areas.
Declarant, its successors or assigns shall have the right but not the obligation to sell or lease
individual parking spaces and/or storage areas (upon proper condominiumization) to Unit Owners
or any other person.

ARTICLE 5

MAINTENANCE, REPAIR AND REPLACEMENT

~Section 5.01 Common Elements. The Association shall'be responsible for the maintenance,
repair and replacement of any Common Elements. i '

Section 5.02 Limited Common Elements. In the event a Common Expense is associated
with the maintenance, repair or replacement of a Limited Common Element, those Common Expenses
may be assessed equally against the Units to which the Limited Common Element is assigned.

Section 5.03 Units. Unit Owners shall be responsible for the maintenance, repair and
replacement of their Unit and the properties located within the boundaries of their Unit. For purposes
of performing exterior maintenance and other duties of the Association, the Association, through its
duly authorized agents or employees, shall have the right, after reasonable notice to the Unit Owner
thereof, to enter upon any Unit at reasonable hours.

ARTICLE 6
ALLOCATED INTERESTS
Section 6.01 Allocated Interests. The percentage of ownership in the Common Elements

attributable to each Unit and the corresponding the Common Expense liability and votes in the
Association allocated to each Unit are set forth in Exhibit C.
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Section 6.02 Determination of Allocated Interests. The interests allocated to each Unit
have been calculated as follows:

(@)  The ownership of the Common Elements, the percentage of liability for Common
Expenses and the number of votes in the Association are calculated on the basis of square footage
of each Unit as a fraction or percentage of the square footage of all Units in the Common Interest
Community.

Section 6.03 Reallocation, If Units are added to or withdrawn from the Common Interest
Community, or use rights are redesignated, or the size of a Unit is changed, pursuant to the provisions
of this Declaration or the Act, the formula set forth above shall be used to reallocate the Allocated
Interests.

ARTICLE 7
COVENANT FOR COMMON EXPENSE ASSESSMENTS

Section 7.01 Creation of Association Lien and Personal Obligation to Pay Common Expense
Assessments. Declarant, for each Unit, shall be deemed to covenant and agree, and each Unit
Owner, by acceptance of a deed therefor, whether or not it shall be so expressed in any such deed or
other conveyance, shall be deemed to covenant and agree to pay to the Association annual Common
Expense Assessments, insurance assessments (assessed in proportion to risk), utility assessments
(assessed in proportion to usage) and such other assessments as imposed by the Association. Such
assessments, including fees, charges, late charges, attorney fees, fines and interest charged by the
Association shall also be the personal obligation of the Unit Owner of such Unit at the time when the
assessment or other charges became or fell due. The grantee of a Unit shall be jointly and severally
liable with the grantor for all unpaid assessments against a Unit up to the time of the grant or
conveyance, without prejudice to the grantee’s right to recover from the grantor any amounts paid
by the grantee therefor. No Unit Owner may become exempt from liability for payment of the
Common Expense Assessments by waiver of the use or enjoyment of the Common Elements or by
abandonment of the Unit against which the Common Expense Assessments are made. All
Assessments shall be payable in the amounts specified in the levy thereof, and no offsets or reduction
thereof shall be permitted by any reason including, without limitation, any claim that the Association
or the Board is not properly exercising its duties and powers under this Declaration.

s

The Association Common Expense Assessments, insurance assessments, utility assessments
and such other assessments as imposed by the Association, including fees, charges, late charges,
attorney fees, fines and interest charged by the Association, shall be a charge on each Unit and shall
be a continuing lien upon the Unit against which each such assessment or charge is made. If a
Common Expense Assessment is payable in installments, the full amount of the assessment is a lien
from the time the first installment becomes due.

16
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Section 7.02  Apportionment of Common Expenses. Except as provided in this Declaration,
all Common Expenses shall be assessed against all Units in accordance with the formula for liability
for the Common Expenses as set forth in this Declaration and as shown on Exhibit C of this
Declaration,

Section 7.03 Purpose of Assessments, The assessments levied by the Association through
the Board shall be used exclusively for the purposes of promoting the health, safety, and welfare of
the residents and guests of the Common Interest Community and the members of the Association.
Such purposes shall include, but shall not be limited to the following: the improvement, maintenance,
repair, upkeep and reconstruction of the Common Elements, and for the painting, landscape care and
snow removal and any other maintenance obligations which may be deemed desirable for the common
benefit of the Unit Owners or for the maintenance of property values, or for the payment of expenses
which may be incurred by virtue of agreement with or requirement of San Miguel County or other
government authorities. The assessments may also be used to provide insurance of various types and
in such amounts deemed appropriate by the Board. Also, a portion of the assessments may be used
to provide a reserve fund for the replacement, repair, and maintenance of Common Elements of the
real estate which must be replaced on a periodic basis.

Section 7.04 Annual Assessment/Commencement of Common Expense Assessments. The
Common Expense Assessment may be made on monthly basis against all Units and shall be based
upon the Association’s advance budget of the cash requirements needed by it to provide for the
administration and performance of its duties during such assessment year. The Board shall propose
an annual budget, which budget shall be ratified by the Association and adopted by the Board. At
- the end of each calendar year the Board shall determine actual’expenses and (i) assess each Unit
Owner for a shortfall if any, or (ii) credit against the next ensuing month’s assessments, or (iii} apply
credit to the reserve funds, as the case may be. Common Expense Assessments shall be due and
payable in monthly, quarterly, or annual installments, or in any other manner, as determined by the
Board, Common Expense Assessments may begin on the first day of the month in which conveyance
of the first Unit to a Unit Owner other than the Declarant occurs. The omission or failure of the
Board to levy the Assessment for any period shall not be deemed a waiver, modification or a release
of the Unit Owners from their obligation to pay.

Section 7.05 Effect of Non-Payment of Assessments. Any assessment, charge or fee

provided for in this Declaration, or any monthly or other installment thereof, which is not fully paid ™

within ten (10) days after the due date thereof, as established by the Board, shall bear interest at the
rate of eighteen percent (18%) per annum from the due date, and the Association may assess a
reasonable late charge thereon as determined by the Board. Failure to make payment within sixty days
of the due date thereof shall cause the total amount of such Unit Owner’s Common Expense
Assessment for the remainder of that year to become immediately due and payable at the option of
the Board. Further, the Association may bring an action at law or in equity, or both, against any Unit
Owner personally obligated to pay such overdue assessments, charges or fees, or monthly or other
installments thereof, and may also proceed to foreclose its lien against such Unit Owner’s Unit. An
action at law or in equity by the Association against a Unit Owner to recover a money judgment for
unpaid assessments, charges or fees, or monthly or other instaliments thereof, may be commenced

17
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and pursued by the Association without foreclosing, or in any way waiving, the Association’s lien
therefor. If such action at law or equity is commenced, or if the Association in any way consults with
legal counsel concerning payment of assessment, charge or fee and a Unit Owner desires to pay the
levied assessment, charge or fee, such Unit Owner will be required to pay all attorney fees incurred
by Association in obtaining payment of levied assessment, charge or fee. Foreclosure or attempted
foreclosure by the Association of its lien shall not be deemed to estop or otherwise preclude the
Association from thereafter again foreclosing or attempting to foreclose its lien for any subsequent
assessment, charges or fees, or monthly or other installments thereof, which are not fully paid when
due. The Association shall have the power and right to bid on or purchase any Unit at foreclosure or
other legal sale, and to acquire and hold, lease, mortgage, vote the Association votes appurtenant to
ownership thereof, convey or otherwise deal with the same. If a foreclosure action is filed to foreclose
any Assessment Lien, and a Unit Owner abandons or leaves vacant his or her Unit, the Board may
take possession and rent said Unit or apply for the appointment of a receiver for the Unit without
prior notice to the Unit Owner. The rights of the Association shall be expressly subordinate to the
rights of any holder of a first lien Security Interest as set forth in its deed of trust or mortgage
(including any assignment of rents), to the extent permitted under the Act.

Section 7.06 Lien Priority. The lien of the Association under this Section is prior to all
other liens and encumbrances on a Unit except: (1) liens and encumbrances recorded before the
recordation of the Declaration; (2) a first lien Security Interest on the Unit (except as allowed by the
Act with regard to the limited lien priority allowed to the Association); and (3) liens for real estate
taxes and other governmental assessments or charges against the Unit. This Section does not affect
the priority of mechanics’ or materialmen’s liens. The lien of the Association under this Article is not
subject to the provision of any homestead exemption as allowed under State or Federal law. Sale or
transfer of any Unit shall not affect the lien for said assessments or charges except that sale or transfer
of any Unit pursuant to foreclosure of any first lien Security Interest, or any proceeding in lieu
thereof, including deed in lieu of foreclosure, or cancellation or forfeiture shall only extinguish the
lien of assessment charges as provided by applicable State law. No such sale, transfer, foreclosure,
or any proceeding in lieu thereof, including deed in lieu of foreclosure, nor cancellation or forfeiture
shall relieve any Unit Owner from continuing liability for any assessment charges thereafter becoming
due, nor from the lien thereof.

Section 7.07 Working Fund. The Association or Declarant may require the first Unit

Owner of each Unit (other than Declarant) to make a non-refundable Payment to the Association in™"

an amount equal to one-fourth (%) of the annual Common Expense Assessment against that Unit in
effect at the closing thereof, which sum shall be held, without interest, by the Association as a
working fund. Said working fund shall be collected and transferred to the Association at the time of
closing of the sale by Declarant of each Unit, as aforesaid, and shall be maintained for the use and
benefit of the Association. Such payment shall not relieve a Unit Owner from making regular
payments of assessments as the same become due. Upon the transfer of his Unit, a Unit Owner shall
be entitled to a credit from his transferee for any unused portion of the aforesaid working fund. This
account may be updated annually as of December 31, and notice shall be given to all Unit Qwners
whose individual account does not equal one fourth () of the current annual assessment. Paymernit
of any shortage shall be due with the next regular assessment payment, following written notice.

18
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Section 7.08 Common Expenses Attributable to Fewer than All Units.

(@)  Any Common Expense associated with the maintenance, repair or replacement of
components and elements attached to or a part of a Unit or Units or to a Unit or Units to which a
Limited Common Element is assigned may be assessed against that or those Units. If any such
Limited Common Element is assigned to more than one Unit, the Common Expenses attributable to
the Limited Common Element may be assessed equally or proportionately among the Units to which
it is assigned.

(b)  Any Common Expense for services provided by the Association to an individual Unit
at the request of the Unit Owner may be assessed exclusively against that Unit.

(¢} Any insurance premium increase attributable to a particular Unit by virtue of activities
in or construction of the Unit shall be assessed against that Unit.

(d)  Anassessment to pay a judgment against the Association may be made only against
the Units in the Common Interest Community at the time the judgment was entered, in proportion
to their Common Expense liabilities.

(¢) . Ifa Common Expense is caused by the neglicence or misconduct of a Unit Owner,
the Association may assess that expense exclusively against that Unit Owner’s Unit.

(8)  Fees, charges, taxes, impositions, late charges, fines, attorney fees, collection costs
and interest charged against a Unit Owner pursuant to this Section are enforceable as Common
Expense assessments.

ARTICLE 8

RESTRICTIONS ON USE, ALIENATION AND
OCCUPANCY

Subject to the Special Declarant Rights and Declarant Development Rights reserved by the
Declarant in the Units, the following use restrictions apply to all Units and to the Common Elements: N

Section 8.01 Use/Occupancy. No Unit within the Common Interest Community shall be
used for any purpose other than as allowed by the local zoning codes. No Unit shall be occupied for
business, living or sleeping purposes by more persons than the Unit was designed to safely
accommodate. No Improvements located upon a Unit shall be occupied in any manner at any time
prior to being fully completed in accordance with approved plans nor shall any Improvements when
completed, be in any manner occupied until there is compliance with all requirements, conditions,
covenants, and restrictions herein set forth. Residential Units shall not be used for any purpose other
than a residential dwelling or a manager’s unit, and commercial and business uses in 2 Residential Unit
are strictly prohibited without the express written consent of the Board.

19
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Section 8.02 Units to be Maintained. Each Unit at all times shall be kept in a clean, sightly,
and wholesome condition. No trash, litter, junk boxes, containers, bottles, cans, implements,
machinery, lumber or other building materials shall be permitted to remain exposed upon any Unit
so that the same are visible from any neighboring Unit, or any street, except as necessary during a
period of construction. Declarant, its agents and assigns and the Association, and its agents, shall
have the authority to enter and clean Units which do not conform to the provisions of this Section,
and to charge and collect from the Unit Owners thereof all reasonable costs related thereto.

Section 8.03 Declarant’s Use, Notwithstanding anything to the contrary contained in this
Declaration, it shall be expressly permissible for Declarant its employees and agents to perform such
reasonable activities, and to maintain upon portions of the Common Interest Community such
facilities as they deem reasonably necessary or incidental to the construction and sale of Units in the
development of the Common Interest Community, specifically including, without limiting the
generality of the foregoing, the maintenance of temporary business offices, storage areas, trash bins,
construction yards and equipment, signs, model units, temporary sales offices and lighting facilities.

Section 8.04 Restrictions on Animals and Pets. No animals, livestock, poultry or insects,
of any kind, shall be raised, bred, kept or boarded within a Unit; provided, however, that with the
prior written approval of the Board, Unit Owners may keep a reasonable number of dogs, cats, fish
or other domestic animals which are bona fide household pets, so long as such pets are not kept for
breeding purposes and are not kept in such number or in such manner as to create a nuisance to any
Unit Owner. The Board shall have, and is hereby given the exclusive right and authority to reasonably
determine that dogs, cats, or other household pets are being kept for breeding purposes or are being
kept in such a number or in such manner as to be unreasonable or to create a nuisance to any Unit
Owner, or that a Unit Owner is otherwise in violation of the provisions of this Section, and to take
such action or actions as it deems reasonably necessary to correct the same. A Unit Owner’s right
to keep household pets shall be coupled with the responsibility to pay for damage caused by such
pets.

Section 8.05 Nuisances. No Nuisance shall be permitted within the Common Interest
Community, nor any use, activity or practice which is the source of unreasonable annoyance or
embarrassment to, or which unreasonably offends or disturbs, any Unit Owner or which may

unreasonably interfere with the peaceful enjoyment or possession of the proper use of a Unit or _,

Common Element, or any portion of the Common Interest Community by Unit Owners. No immoral,
improper, offensive or unlawful use shall be permitted within the Common Interest Community or
any portion thereof. All valid laws, ordinances and regulations of all governmental bodies having
jurisdiction over the Common Interest Community or a portion thereof shall be observed. As used
herein, the term nuisance shall not include any activities of Declarant which are reasonably necessary
to the development and construction of Improvements within this Common Interest Community;
provided, however, that such activities of the Declarant shall not unreasonably interfere with any Unit
Owner’s use and enjoyment of his Unit, or any Unit Owner’s ingress and egress to or from their Unit
and a public way.

Section 8.06 No Annoying Lights, Sounds or Odors. No light shall be emitted from any

20
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portion of the Common Interest Community which is unreasonably bright or causes unreasonable
glare, and no sound or odor shall be emitted from any portion of the Common Interest Community
which would reasonably be found by others to be noxious or offensive. Without limiting the generality
of the foregoing, no exterior spot lights, searchlights, speakers, horns, whistles, bells or other light
or sound devices shall be located or used on any portion of the Common Interest Community except
with the prior written approval of the Design Review Committee or the Board.

Section 8.07 No Hazardous Activities. No activity shall be conducted on any portion of
the Common Interest Community which is or might be unsafe or hazardous to any person or
property. Without limiting the generality of the foregoing, no firearms shall be discharged upon any
portion of the Common Interest Community and no open fires shall be lighted or permitted on any
portion of the Common Interest Community except in a contained barbecue unit while attended and
in use for cooking purposes or within a fireplace designed to prevent the dispersal of burning embers.
Nothing in this paragraph shall prohibit any natural gas company from engaging in reasonable
business activities in the Common Interest Community.

Section 8.08 Compliance with Insurance Requirements. Except as may be approved in
writing by the Board, nothing shall be done or kept on the Common Interest Community which may

result in a material increase in the rates of insurance or would result in the cancellation of any
insurance maintained by the Association.

Section 8.09 No Unsightliness. All unsightly conditions, structures, facilities, equipment,
objects and conditions shall be enclosed within an approved structure, including all tractors, snow
removal equipment and garden or maintenance equipment, except when acfually in use. All service
areas for hanging, drying or airing of clothing shall be kept within approved structures.

Section 8.10 Utilities. All electric, television, radio and telephone line installations and
connections shall be placed underground. All types of refrigerating, cooling or hearing apparatus must
be concealed.

Section 8.11 Restriction on Signs and Advertising Devices. No sign, poster, billboard,

advertising device or display of any kind shall be erected or maintained anywhere within the Common
Interest Community except such sign or signs as may be approved in writing by the Design Review

Committee or the Board. One sign advertising a Unit for sale or for lease may be placed upon such™

Unit; provided, however, that standards relating to dimensions, color, style and location of such sign
shall be determined from time to time by the Design Review Committee or the Board and shall
comply with local sign codes and with all other applicable statutes, ordinances and regulations. Any
sign or signs expressly required by the Colorado Public Utilities Commission shall be deemed
acceptable by the Design Review Commiittee.

Section 8.12 Restrictions on Loads. No Unit Owner may place a load on any floor which

exceeds the floor load for which the floor was designed to support. No Unit Owner shall install,
operate or maintain any item of heavy equipment or other installation, except in a manner designed
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to achieve a proper distribution of weight.

Section 8.13 Lease ofa Unit. Any Unit Owner shall have the right to lease their Unit upon
such terms and conditions as the Unit Owner may deem advisable, subject to the following:

(a) Short term rentals (of less than three months) of Units to overnight and short
term guests shall be subject to reasonable regulations of the Association.

(b)  Any long term lease or rental agreement (of over three months) shall be in
writing and shall provide that the lease or rental agreement is subject to the terms of this Declaration,
the Bylaws of the Association and the Articles of Incorporation and the rules and regulations of the
Association.

(c) All short and long term leases and rental agreements of Units shall state that
the failure of the tenant or renter or guest to comply with the terms of the Declaration or Bylaws of
the Association, Articles of Incorporation or the rules and regulations of the Association shall
constitute a default